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STATEMENT OF JUDGMENT APPEALED FROM AND RELIEF SOUG HT
The People request leave to appeal the unpublidbedion of the Michigan
Court of Appeals in People v McKeeverdated May 25, 201%. The Michigan
Supreme Court has jurisdiction over this applicagparsuant to MCR 7.301(A)(2)
and MCL 770.12(2)(c). The People had 56 days fileendate of the unpublished
opinion of the Court of Appeals to file the instapplication® The legal errors in the
Court of Appeals opinion are clearly erroneous aildcause a material injustice.
The Court of Appeals iMcKeeverreversed defendant’s convictions of armed
robbery and aggravated assault because, upon refr@ndthis Court, the trial
court—despite holding @intherhearing and denying defendant’s motion for a new
trial—ultimately could not determine why defendanwitness (who never appeared
for theGintherhearing despite multiple opportunities) was noliecbat trial. Instead
of addressing the substantive issues raised, thet GbAppeals merely stated that
they could not review the issue and, therefor¢,d@mpelled based on this Court’s
remand order to grant a new trial. Because thertQduAppeals did not cite any

legally valid reason for granting defendant a neal,tits opinion should be reversed

’People v McKeeveunpublished opinion per curiam of the Michiganu@af Appeals,
issued May 25, 2017 (Docket No. 331594). See AgpeA.

SMCR 7.302(C)(2)(b).

“MCR 7.302(B)(5).
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or, at the very least, this case should be remawitechn order instructing the Court
of Appeals to review the substantive issues andrawhe if there was outcome-
determinative error.

Additionally, the Michigan Supreme Court shoulceiviene because the Court
of Appeals’ legal errors will create a manifesustjce. Victims and public safety will
suffer if appellate courts begin overturning cotieics based on legally invalid
grounds. Because the Court of Appeals opinioferty erroneous and will cause a

material injustice, this Court should reverse theision of the Court of Appeals.
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STATEMENT OF QUESTION PRESENTED
l.

According to this Court ifPeople v Pickensa defendant
cannot meet the prejudice prong of ineffectivesiasice of
counsel when the case is remanded f@irgther hearing

and the witness who counsel allegedly should hallect
does not appear. Here, this Court remanded @nther

hearing, and the witness who counsel allegedlylshmave

called did not appear despite multiple opportusite do

so. Can defendant meet the prejudice prong ofantve

assistance of counsel?

The Court of Appeals answered, “Yes.”
The People answer: “No.”
Defendant answers: “Yes.”
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STATEMENT OF FACTS
At afinal conference on November 2, 2012, defetidgected the People’s plea
offer and decided to proceed to trial. After tines$,defense attorney, Marvin Barnett,
made the following record as it relates to theegstesented in this appeal (that is, if
Mr. Barnett was ineffective for not calling co-defant Jennifer Craven to testify on
defendant’s behalf):

MR. BARNETT: Your Honor, there is a person that \Wees
codefendant in this particular case. May | havertaane
for the record?

APA CAMARGO: Her last name is Craven.

MR. BARNETT: Ms. Craven. Ms. Craven has pled quilt
before another Judge. The defendant wishes Mse@Grav
be a witness in this case.

JUDGE JONES: Why don’t you subpoena her?

MR. BARNETT: That's good. | don’t think | can beau
she has an attorney.

JUDGE JONES: I don’t know why you can’t subpoena he
She can bring her attorney to court, and he’'d“$&yld her
not to say anything.” So, I'm trying to figure outhat’s
the problem here?

MR. BARNETT: Well, your Honor, first of all, welif the
People are willing to give me her address and fadl t
information, then, fine. | mean, yes, literallkriow how to
subpoena her. Well, then, | will subpoena her tartco

AV ¥ Tv6 2T02/02/. OSIN Ad aaAIFD3Y



JUDGE JONES: Okay.
MR. BARNETT: | have the information.

APA CAMARGO: And when she comes in here, the first
thing that we’ll do is make sure her lawyer is fiet, and
she's got to do what—because | don’t know whethehss
an attorney, so | can’'tissue a subpoena. | damiktthat’s
what you were trying to communicate to me.

MR. BARNETT: Actually, Judge, | was. | didn’t thirtkat
they would give me her address. | assumed wrongfull

JUDGE JONES: Okay.

MR. BARNETT: So, they’'ve given me her address. jod
her address. We will subpoena Ms. Jennifer Maravem.

APA CAMARGO: Your Honor, I'm also more than happy
to subpoena her on Mr. Barnett’s behalf if he'alik

MR. BARNETT: I'd appreciate it if they would do ithen
we’ll make sure she’s here.

During a break from voir dire on March 11, 2013a@n’s name again came
up when Barnett asked the court:
MR. BARNETT: At come point, would you please allow
Mr. McKeever to know that [sic] the decision on ey

Ms. Craven, who | have placed on the witnesswikgther
she can testify.

°*References to the trial record are cited by the déatthe hearing followed by the page
number; 11/2, 7-8.
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| don’t know what this man’s problem is. He searpset

with me for some reason, and I’'m not going to taiert.

At some point, please explain to this man | doraté

anything to do with Ms. Craven testifying. | contd

explain it to him because he ain't trying to hear i
Judge Jones then went on to other topics and didddress why Craven would not
be testifying. The prosecutor, who at this poiasvAPA RuShondra Jones, did not
comment. The trial then progressed.

During trial, the People called two witnesses: ¥ietim and the officer in
charge. The victim, Kenith Fawaz, testified thatwas at his apartment complex in
Dearborn on July 17, 2012 when he saw Jennifer&ravwoman he had known for
a long time and considered like a daught&awaz testified that she appeared drunk
and beaten up. When he went to help her, Crav@ddsm for money. When he said
no, Craven held him back by his shirt until defemd&raven’s boyfriend) appeared
in the hallway. When the victim attempted to escalefendant followed him down
the stairs. Defendant then began hitting the micepeatedly in the head and body.

After the beating, Craven joined defendant. Fateastified that Craven took the

wallet out of his pocket, gave it to defendant, #reh defendant—after taking $100

®3/11, 74-75.

Id at 75-76. While the People subpoenaed Craveatser, Julie, there does not appear to
be a subpoena for Jennifer Craven.

#3/11, 128-129, 139.
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from the wallet—threw the wallet back on the grouB&fendant and Craven then left
together’

When the police arrived, they took several photbshe victim’s injuries.
Those photos were published to the jtfryThe officer in charge, Detective Marek
Noworyta, testified to retrieving the surveillangdeo from the apartment complex.
The entire beating and theft was captured on cantgpacifically, the video shows
defendant brutally beating the victim and thenitugrinim over and holding him down
while Craven picks the wallet out of the victim'egket and goes through it. The
video was published to the july After the People rested, defendant waived histrig
to testify and stated that he did not wish to ealy witnesse¥ During closing
arguments, the People urged the jury to watch teovclosely and argued that
defendant beat the victim up, Craven fished outMailet, and then the two took the

money and left togethét.Defense counsel argued that—while it was unqoieskile

9d. at 130-135.
10d. at 136.

Hd. at 186. The video of this beating and robbeagimitted during trial as People’s Exhibit
No. 13, 3/11, 185— will be submitted separatelthis Court via US mail as Appendix C.

2d. at 197-200.

B1d. at 205-209, 222-226. Jennifer Craven pledtgti unarmed robbery on August 10,
2012, and was originally sentenced to probatiofterAepeatedly violating her probation, she was
eventually sentenced on January 21, 2014 to sixttmsadn the Wayne County Jail. At the plea
hearing, she stated that she did not know why diefieinbeat up the victim.

7
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that defendant beat the victim—he did not assidaking the money and that the
victim accused him of taking the money just to povtCravert! During closing
argument, Mr. Barnett mentioned Craven, stating.‘Gtaven is—Mr. Fawaz is trying
to protect Ms. Craven is what he’s doing. He’'simyto protect her.” The prosecutor
objected, and Judge Jones stated, “She canndyteists stricken. The jury is told
to disregard it.** Mr. Barnett then moved on with his closing argame

Following jury instructions, defendant was convitté unarmed robbery and
aggravated assauft. He was sentenced within the guidelines as a tnalbihird
offender on March 29, 2013, to 85 months to thyears. He then appealed to the
Court of Appeals with three issues. The courtr@iid his convictions!” He then
applied for leave to appeal to this Court. Thisi@oemanded the case back to trial
court. Specifically, this Court stated in an ordated June 3, 2015: “The court shall
determine whether trial counsel was ineffectiveféiling to call Jennifer Craven as
a witness at trialPeople v Ginther390 Mich 436 (1973), or whether the court ruled

off the record that she could not testify and,af what was the basis for such a

d. at 209-222.
3Id at 220-221.
®MCL 750.530; MCL 750.81a.

People v McKeeveunpublished opinion per curiam of the Michigaru@amf Appeals,
issued September 16, 2014 (Docket No. 315771)achdd as Appendix B.

8
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decision.” The Court denied defendant’s leavepieeal in all other respects and did
not retain jurisdiction.

The first of many adjourned post-conviction heasimgs set for September 9,
2015. But, because subpoenaed defense withestel€rnaven had apparently gone
to Northern Michigan for whatever reason, the caallbwed an adjournment.
Another hearing was then set for October 6, 2@gain, Craven was still out of town
and chose not to attend the hearing. Yet anotbarimg was set for November 18,
2015. Again, the witness did not appear for tharing. Another adjournment was
allowed and the hearing was set for January 15 .20his time, Craven was in Texas
and, once again, would not be attending the hedting

The defense asked if she could testify by teleplhacause she did not have the
ability to appear for a video conference, but teef?e objected and the Court did not
allow testimony via telephorfé. The court then decided, in light of the many
adjournments already granted, to go ahead withe¢laeing without Craven, as it was

clear she was never going to appear before thet@espite being subpoenaed to do

so for several months. Th&intherhearing was then conducted with two witnesses:

Barnett and defendant.

181/15, 5-6.

9d at 6.
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Before the hearing started, the parties stipuldtatheither Judge Jones nor the
trial prosecutors involved (APA Camargo or APA Jenkad any memory of why
Craven did not testify at the tri&l. Over the People’s objection, the Court allowed
defense counsel to submit Craven’s affidavit if® tecord as an offer of proof for
what she would have testified to had she ever stowe to any of the court
proceedings she was required to atténd.

Barnett then testified that he had no independeamaony of why Craven was
not called during trial. Instead, he simply stdmdwhatever the transcript said
happened regarding the witnedsHe did add, however, that he recalled she was
represented by counsel so he would not, as a denatter, have attempted to speak
directly with a co-defendant represented by coutiskle also added that he recalled
seeing the video in this case, thinking it wasearible case,” and that—while he tried
to explain to defendant both the plea offer and tomcept of aiding and

abetting—defendant was adamant he wanted to gataléespite the video. #

2d at 4.

21d at 4-7.

d at 15, 17-18, 36.
Z|d at 23.

#|d at 46-49.

10
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Defendant then briefly testified that he wanteddedfendant Craven to testify on his
behalf?®

Following the testimony and arguments from counted, Court denied the
motion for a new trial. She reiterated the staddarineffective assistance of counsel
and then noted that, while nobody could recalkiecific reason for why Craven was
not called, the transcript indicates that it was @ourt (not Barnett) who indicated
that Craven would not be testifying. She went orhold that Barnett was not
ineffective, but that she was unable to determihether the Court ruled off the
record about Craven testifying or what the basis feathat decisiorf’® Defendant
appealed.

In an unpublished opinion dated May 25, 2017, tbar€Cof Appeals granted
defendant a new trial on the sole ground thatGaisrt had ordered a hearing and the
trial court was unable to comply with that ord&r. While the opinion laid out the
standard for ineffective assistance of couns¢hat went on to state that “there is
simply no way to review the issue because the lodsine ruling [on why Craven was

not called] is unknown.” It goes on to “assumettl@ error occurred.”

Xd at 59.
26d at 68-70.

*’People v McKeeveunpublished opinion per curiam of the Michigaru@amf Appeals,
issued May 25, 2017 (Docket No. 331594). Attachedppendix A.

11
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Then—despite reiterating that the evidence of didetis involvement in the assault
and robbery was “overwhelming” and that “it wouldpaar that the jury already
rejected essentially the same version of eventitzven would have provided”—the
Court nevertheless granted a new trial simply bee#us Court had ordered a hearing
and the trial court could not determine why Crawas not called.

The People now file this timely application forveao appeal, asserting that
there are clear legal errors in the Court of Apgeginion that will cause a manifest
injustice and the Court of Appeals erred by reveygiefendant’s convictions for

armed robbery and aggravated assault convictions.

12
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ARGUMENT
l.
According to this Court in Peoplev Pickens, a defendant
cannot meet the prejudice prong of ineffective assiance
of counsel when the case is remanded for @inther
hearing and the witness who counsel allegedly shalul
have called does not appear. Here, this Court rennaled
for a Ginther hearing, and the witness who counsel
allegedly should have called did not appear despite
multiple opportunities to do so. Defendant cannomeet
the prejudice prong of ineffective assistance of cosel.
Standard of Review
A trial court’s decision to deny defendant’s motfona new trial is reviewed
for an abuse of discretic. To warrant this Court’s review, the People must
demonstrate that the Court of Appeals’ decisionelaarly erroneous and will result
in a material injusticé’
Discussion
The Court of Appeals’ opinion should be reversedaise it erroneously
granted defendant a new trial without addressingthdr there was actually an

outcome-determinative error that would merit relidflad the Court of Appeals

actually applied the correct standards, defendasuisvictions should have been

people v Jonge236 Mich App 396, 404 (1999).
2MCR 7.302(B)(5).

13
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affirmed because defendant is unable to estabhah the absence of Craven’s
testimony was an error requiring reversal. Thiis, Court should either reverse the
Court of Appeals’s decision and reinstate deferidanobnvictions or, in the
alternative, remand this case back to the Coukppkals with an order requiring the
Court to address whether defendant was prejudigedeballeged error.

A.  The Court of Appeals erred by granting a new tniahout addressing
the substantive issues or citing any legally vadidson for doing so.

In what can perhaps be described as a confusimgoopithe Court of Appeals
granted defendant a new trial without ever reaBching the substantive legal issues
presented and without ever determining whethed#fendant could establish any
outcome-determinative error. Rather than examihetier defendant had met his
burden of establishing ineffective assistance ohsel, the Court essentially treated
this as a structural error and granted a newgnmaply because there was no way to
determine why Craven was not called. But a witme$sestifying—whether because
counsel did not call her or because the trial cpretiuded her testimony—is not

tantamount to structural errgfr Defendant still must establish prejudice. Beedhs

¥The United States Supreme Court has found strueitna only in a very limited class of
cases, such as the complete deprivation of cownsatial discrimination in selection of the jury.
These sort of errors “infect the entire trial pre€eand “necessarily render a trial fundamentally
unfair.” Neder v United State527 US 1, 8 (1999).

14
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Court of Appeals did not determine whether defehaes actually prejudiced by
counsel’s alleged failure to call Craven, the ompmshould be reversed.

In the context of ineffective assistance of courdefliendant must show: (1) that
his counsel’s performance fell below an objectkamdard of reasonableness, and (2)
that this performance so prejudiced him that he degsived of a fair trial* People
v Pickensarticulates the standard Michigan courts use terdene whether there has
been ineffective assistance of coundelhere, defendant claimed his counsel was
ineffective for failing to file an alibi notice. tAheGintherhearing, the subpoenaed
alibi witness did not appear. This Court foundtthehile defense counsel acted
unreasonably by failing to properly file an alilotice, defendant nevertheless was
required to show prejudice. Because the deferfd#lat! to establish that the alibi
witness’ testimony would have altered the procegdhe was likewise unable to
show that there was a “reasonable probability thatevidence would undermine
confidence in the outcome of the triat.”

Here, while the Court of Appeals’ opinion stateattt is “turning to the

substantive issues,” it does @atuallydo so. Instead, the opinion merely lays out the

3people v Grant470 Mich 477, 485-486 (2004).
¥People v Pickenst46 Mich 298, 302-303 (1994).
*d. at 327.

15
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standard for ineffective assistance of counselthad says that there is “simply no
way to review the issue.” The opinion implies tHadsed on this Court’s remand
order, the Court of Appeals felt they had no chbwgeto reverse. The Court reiterates
that the evidence of defendant’'s guilt regarding tArmed robbery was
“overwhelming” and that “the jury already rejecti@ same version of events that
Craven would have provided.” Despite this, the i€then simply says in a simple,
unsupported sentence that they must reverse @otbground that “there is simply
no way to way to determine why Craven was not atldwo testify . . .”

Even assuming Craven did not testify because Julimees (arguably)
erroneously prevented her from doing so, defendantd still need to show that the
error resulted in a miscarriage of justice und&@nare probable than not” standafd.
As MCL 769.26 directs:

No judgment or verdict shall be set aside or reaci a
new trial be granted by any court of this stateany
criminal case, on the ground of misdirection of jimy, or
the improper admission or rejection of evidencégoerror
as to any matter of pleading or procedure, unlasthe
opinion of the court, after an examination of thdire

cause, it shall affirmatively appear that the ecamplained
of has resulted in a miscarriage of jusfite.

% People v Lukity460 Mich 484, 496 (1999).
SMCL 769.26.

16
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Here, the Court of Appeals did not determine whethe alleged error resulted in a
miscarriage of justice.

Because the Court of Appeals did not actually azealyhether defendant had
established ineffective assistance of counselroisaarriage of justice, the opinion
is erroneous and should be reversed. Or, in teenative, this Court should remand
this case back to the Court of Appeals, instructhmegy Court to determine whether
there was outcome-determinative error.

B. Had the Court of Appeals actually addressed tleéf@ctive-assistance-
of-counsel claim, defendant’s convictions shouldehlaeen affirmed.

Regardless of why Craven was not called—whethenseiuchose not to call
her or Judge Jones ruled that she could not bedcalid defense counsel failed to
make a record regarding that decision—defendanhatamestablish outcome-
determinative error because (1) Craven never appéatestify at th&intherhearing
so defendant has failed to establish how her testynwould have affected the
outcome of the proceedings, and (2) even if shetésiified consistently with her
affidavit, there is no indication her testimony wabave changed the outcome of the

proceedings given the overwhelming evidence ofritdat’s guilt.

17
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First, despite the fact that appellate counsel sabaed her for th&inther
hearing and the parties repeatedly adjourned thergeto give her an opportunity to
testify, Craven never appeared at @iatherhearing. Here, the only “evidence” of
what Craven would have testified to is her pleadcaipt and affidavit, neither of
which were subject to cross-examination and neibfievhich allowed the court to
assess her credibility. While appellate coungehapted to substitute Craven’s brief
affidavit for her actual live courtroom testimortlyat is simply not a substitution our
criminal justice system permits.

Defendant has the burden of establishing the fhptedicate for his claim of
ineffective assistance of counsel:

A convicted person who attacks the adequacy of the
representation he received at his trial must proselaim.
To the extent his claim depends on facts not afnadt is
incumbent on him to make a testimonial record attttal

court level in connection with a motion for a nemalt
which evidentially supports his claim and which lexies

%The Court of Appeals correctly rejected defendariéisn that the witness should have been
permitted to testify via telephone. MCR 6.006aldor testimony via “two-way interactive video
technology,”not for testimony by telephone. Craven was apparemly willing to testify via
telephone, not video—though whether she would hauglly testified by telephone is questionable
given her unwillingness to appear in court despémg subpoenaed to do so.

¥'Strickland v Washingtor466 US 668, 694 (1984People v Hoag460 Mich 1, 6
(1999)(“[D]efendant has the burden of establishivgfactual predicate for his claim of ineffective
assistance of counsel.”).

18
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hypotheses consistent with the view that his taaryer
represented him adequatély.

This burden includes establishing that the witnese did not testify would have
provided evidence favorable to defendant to therexthat the result of the trial must
be considered unreliabfe.

Here, defendant failed to establish the factuatlipege for his claim because
he did not make gestimonialrecord at the trial court level in connection witis
motion for new trial. While an affidavit or offgaroof regarding the facts to be
established at a hearing may be sufficient for@aart to grant a remand under MCR
7.211(C)(1), such documents do not take the platigeotestimony at the hearing.
Indeed, an affidavit cannot be evaluated for cnétlibor cross-examined by the
opposing party. Because Craven did not appearestift despite multiple
opportunities to do so, defendant cannot show hemphoposed testimony would

have altered the result of the proceedihg.

¥people v Ginther390 Mich 426, 442-443 (1973).

*pPeople v Pickensupra 446 Mich at 327 (holding that the defendant cawdtlestablish
his claim of ineffective assistance on the basifiihg to call an alibi witness at trial because
failed to present the witness at a hearing on lugan for new trial).

“Likewise, there is no showing that Craven wouldifesven if defendant is re-tried in this
matter. She obviously felt comfortable ignoringudpoena to appear despite being given multiple
opportunities so there is no reason to believenshdd appear for defendant’s new trial either.

19
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Second, even if the co-defenddrad shown up to theGinther hearing and
testified consistently with her affidavit, defentlarould still be unable to establish
prejudice in light of the video evidence preseniedhis case and the fact that
defendant was nevertheless provided with a subatalefense. Here, unlike in most
cases, the entire transaction from the beatingegtodbbery was recorded on video and
played for the jury. There was never any questian defendant brutally beat the
victim and thenwhile the victim was being held down by defend@rdiven reached
into the victim’s pocket and then handed somettondefendant, who threw it down.
The two then fled from the scene together.

In light of the video and the victim’s testimony,@@en’s supposed testimony
that defendant did not “help” her would not havedma difference in the outcome of
the trial because the video shows them acting hegeb corner the victim, beat him
up, take his money, and then leave with ididing and abetting, of course, “describes
all forms of assistance rendered to the perpetiatar crime and comprehends all

words or deeds that might support, encourage giteithe commission of a crimé?”

“See Appendix C, the security video of the beatimg @bbery, admitted during trial as
People’s Exhibit No. 13.

“?The People’s theory at trial was, of course, tidi¢ddant and Craven worked together to
rob the victim. Even if defendant’s motive for beg him up was unclear, he still aided and abetted
Craven in taking the money from the victim.

“People v Carings460 Mich 750, 757 (1999).

20
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There is no question based on the video eviderat@l#iendant aided and abetted his
co-defendant when he beat the victim and held lmmwdwhile he was being robbed.
As the Court of Appeals said in its original opimiand reiterated in its subsequent
opinion, “the evidence of McKeever's involvementthe assault and robbery was
overwhelming.”

And finally, despite the video evidence, counseVemtheless provided
defendant with a substantial defense. Indeedndefeounsel did not have to call
Craven—a co-defendant who had just violated helbgaron—as a witness to argue
that defendant was only responsible for the beatnaynot the robbery. While there
was little counsel could do in light of the vid&ée, nevertheless argued that defendant
was not part of the robbery and that the victinyginted the finger at defendant
because he had a close relationship with CravegainA as the Court of Appeals
pointed out, “the jury already rejected essertidle same version of events that
Craven would have provided.”

Ultimately, the Court of Appeals erred by not azatg whether defendant had
established both prongs of ineffective assistaficewnsel. Thus, this Court should
either reverse the Court of Appeals or remandtiater back to the Court of Appeals
with an order instructing the Court to address Waethe error, if any, was outcome-

determinative.
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RELIEF

THEREFORE, the People respectfully request that this Coitiniee grand

leave to appeal or peremptorily reverse the Cauippeals. In the alternative, the

People request that this Court remand this ma#ek bo the Court of Appeals with

an order instructing the Court to address the snltise issues presented.

Dated: July 20, 2017
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Respectfully Submitted,

KYM L. WORTHY
Prosecuting Attorney
County of Wayne

JASON W. WILLIAMS
Chief of Research,
Training, and Appeals

/s/ Toni Odette

TONI ODETTE (72308)
Assistant Prosecuting Attorney
11" Floor, 1441 St. Antoine
Detroit, Michigan 48226
Phone: (313) 224-2698
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